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subjects detained as slaves on foreign territory. He exceeded his
instructions, since, in addition to releasing the slaves, he set fire to a
barracoon belonging to a Spaniard who was trading in slaves at the
'place; Hie Spaniard brought an action in the English courts against
the officer, but, the proceedings having been reported to the Home
Government, the Crown adopted the act of the officer. The court held
that the subsequent ratification by the Crown was equivalent to prior
authorisation and that no action lay hi respect of an act of State.
But such a defence is not available against a British subject.  Thus
in Walker v. Batrd, [1892] A.C. 491; K. & L. 115:
An action for trespass was brought against a naval captain who had
seized the respondent's lobster factory tinder Admiralty orders with
the object of enforcing the terms of a treaty with France. The lobster
factory was situated on British territory. Held that the defence that
the matters complained of were acts of State and so cpuld not be
enquired into by the courts was untenable and that legislation would
have been required to legalise such action.
In this case the Crown tried unsuccessfully to establish the right,
as an incident of its treaty-making power, to compel its subjects to
recognise the provisions of a treaty having for its object the preserva-
tion of peace. The Privy Council, however, held that the allega-
tions contained in the statement of defence did not bring the case
within the limits of this proposition and refused to decide the point.
Nor can an act of State be pleaded as a defence to a wrongful
act against an alien, the subject of a friendly State, resident on
British territory.
Johnstone v. Pedlar, [1921] 2 A.C. 262; K. & L. 117.
An American subject was arrested by the Dublin police (before the
establishment of the Irish Free State) and subsequently sentenced to a
term of imprisonment for illegal drilling. At the time of his arrest a
considerable sum of money was found on his person. Having served
his sentence, the prisoner sued the police for the return of his money.
The police put in at the trial a certificate by the Chief Secretary for
Ireland confirming the seizure of the money to the effect that the
seizure was ratified on behalf of the Crown as an act of State. Held
that the alien had a legal remedy for the recovery of the money, his
status being as regards civil rights assimilated, with minor exceptions,
to that of a subject.
It is arguable that, in the case last cited, the defence of act of State
might have prevailed, had the Crown formally withdrawn its pro-
tection owing to the alien's treasonable acts. On the other hand, it
can also be contended that the defence of act of State is never avail-
able against aliens (other than enemy aliens unless they are within
the realm with consent of the Sovereign) in respect of acts done
within British territory. This view was expressed obiter by Scrutton,
L.J., in Commercial and Estates Co. of Egypt v. Board of Trade* [1925]
I K.B. 271, at p. 290. The point was left undecided in Johnstone